
.. 

Supreme Court No. C\~fl'?J-0 
(COA No. 71811-8-I) 

THE SUPREME COURT OF THE STATE OF WASHINGTON 

STATE OF WASHINGTON, 

lF ~rL l! !DJ· ··· 
(. \ , .. .. 
._· •. :_. j ~ ,._~· '}: i it~ 

Respondent, 

V. 

CHRISTOPHER CHAVEZ, 

Petitioner. 

ON APPEAL FROM THE SUPERIOR COURT OF THE STATE OF 
WASHINGTON FOR SNOHOMISH COUNTY 

PETITION FOR REVIE\V 

TRAVIS STEARNS 
Attorney for Appellant 

WASHINGTON APPELLATE PROJECT 
1511 Third A venue, Suite 701 

Seattle, WA 98101 
(206) 587-2711 

.._; '-" 



TABLE OF CONTENTS 

TABLE OF CONTENTS ........................................................................ i 

TABLE OF AUTHORITIES .................................................................. ii 

A. IDENTITY OF PETITIONER ........................................................ 1 

B. COURT OF APPEALS DECISION ................................................ 1 

C. ISSUES PRESENTED FOR REVIEW ........................................... I 

Whether the trial com1's failure to conduct an in camera review of 
and disclose records which may have provided impeaching, 
exculpatory or potentially exculpatory evidence denied Mr. Chavez 
his Sixth Amendment right to confront witnesses .............................. l 

D. STATEMENT OF THE CASE ....................................................... ! 

E. 1"".RGUMENT ................................................................................... 3 

I. In camera review and disclosure of confidential records is 
required where the records contain material evidence ........................ 3 

2. Only a "plausible showing'' of materiality is required for in 
camera review of confidential records ................................................ 5 

3. The trial court abused its discretion when it denied disclosure in 
camera review of the records of the requested records ....................... 9 

F. CONCLUSION .............................................................................. 12 



TABLE OF AUTHORITIES 

Cases 

Brady v. Mm:vland, 373 U.S. 83,83 S.Ct. 1194, 10 L.Ed.2d 215 (1963) 
............................................................................................................. 3 

Kyles v. Whitley, 514 U.S. 419, 115 S.Ct. 1555, 131 L.Ed.2d 490 
(1995) .................................................................................................. 4 

Pemzsy!-vania v. Ritchie, 480 U.S. 39, 107 S.Ct. 989, 94 L.Ed.2d 40 
(1987) ...................................................................................... 3, 5, 6, 8 

State v. Alexander, 64 Wn. App. 147,822 P.2cll250 (1992) ................ 5 
State 1'. Boehning, 127 Wn. App. 511, 111 P.3d 899 (2005) .................. 5 
Statev. Gregory, 158 Wn.2d 759,147 P.3d 1201 (2006) ........ 4, 6, 7,10 
State 1'. Jones, 168 Wn.2d 713, 230 P.3d 576 (2012) ........................... 11 
State 1'. Knutson, 121 Wn.2d 766, 854 P.2d 617 (1993) ....................... .4 
UnUed States v. Alvare:::., 348 F.3d 1194 (9th Cir. 2004) ........................ 4 
United States v. Valen:::.ue!a-Bernal, 458 U.S. 858, 102 S.Ct. 3440, 73 

L.Ed.2c1 1193 ( 1982) ........................................................................... 6 
Washington1·. Texas, 388 U.S. 14,87 S.Ct. 1920, 18 L.Ed.2c11019 

(1967) ................................................................................................ 11 

Other Authorities 

Loftus, Elizabeth F; Pickrell. Jacqueline E, "The Fonnation of False 
Memories", Psychiatric Annals 25 (12): 720-725 (December 1995). 9 

Mazzoni. G. A. L., Loftus, E. F., & Kirsch. 1., "Changing beliefs about 
implausible autobiographical events: A little plausibility goes a long 
way." Journal ofExperimental Ps.vc/w/ogy: Applied, 7(1) 51-59 
(200 1) ................................................................................................ ! 0 

Rules 

RAP 13.3 ................................................................................................. 1 
RAP 13.4 ........................................................................................... 1, 12 

II 



A. IDENTlTY OF PETITIONER 

Christopher Chavez, petitioner here and appellant below, asks 

this Court to accept review of the Couti of Appeals decision 

terminating review designated in Pmi B of this petition pursuant to 

RAP 13.3(a) and RAP 13.4(b). 

B. COURT OF APPEALS DECISION 

Mr. Chavez seeks review of the Court of Appeals decision dated 

August 31, 2014, a copy of which is attached to this brief as Appendix 

A. 

C. ISSUES PRESENTED FOR REVIEW 

Whether the trial court's failure to conduct an in camera review 

of and disclose records which may have provided impeaching, 

exculpatory or potentially exculpatory evidence denied Mr. Chavez his 

Sixth Amendment right to confront witnesses. 

D. STATEMENT OF THE CASE 

Mr. Chavez was convicted after trial of two counts of child 

molestation in the first degree. CP 5. He was sentenced to two 

detcnninate plus sentences of 80 months to life, to be served 

concurrently. RP (4110113) 80. 



Prior to trial, Mr. Chavez moved to compel discovery of the 

complainant's (A.R) counseling records, who had been refcncd to a 

counselor by the prosecutor's victim advocate because she had been 

having trouble sleeping. RP (2/13/14) 20-22. Mr. Chavez believed the 

records would contain impeaching, exculpatory, or potentially 

exculpatory evidence, which entitled him to discovery of the records in 

order to receive a fair trial. CP 105-111. 

Mr. Chavez believed these records were relevant because: 

• A.R. stated she had been sleeping when Mr. Chavez touched 
her. CP 99. 

• A.R. knew that Mr. Chavez had assaulted her because her 
sister told her so and because he had confessed it to her 
mother. CP I 00. 1 

• A.R. denied that she felt being touched to the child 
interviewer because she is a ''deep sleeper.,. CP 100. 

• A.R.'s sister denied anything had happened on the night in 
question and stated·'[ w ]e just watched T.V." CP 100. 

• A.R. ·smother had told the counselor what had happened in 
front of A. R. prior to the counseling session. CP 101. 

• Expe1is consulted by Mr. Chavez's attorney had raised 
"serious questions about the legitimacy of the prosecution" 
and about the complainant's "reliability to testify." CP 101. 

1 According to the trial testimony, Mr. Chavez never made such a confc"sion. 
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• Children are suggestible and that the records would establish 
the foundation Cor a challenge to A.R. 's competency to 
testify. CP 10 I. 

The State and counsel for A.R. opposed the release of the 

records, arguing Mr. Chavez hnd fnilcd to establish the requisite level 

ofmateriality. CP 127-\31. Counsel for A.R. also argued Mr. Chavez 

needed to show that the records were material and exculpatory. 

The court denied the motion for discovery and for an in camera 

review of the records to determine whether they contained mate1ial 

evidence. RP (2113114 Ruling) 3. The cou1i concluded that the defense 

argument that the records might produce valuable evidence was based 

upon ·'supposition'' and "inference.'' !d. 

E. ARGUMENT 

1. In camera review and disclosure o_j'confidential r2cords is 
required 11·!zere the records contain material evidence. 

An accused person has the right under the clue process clause of 

the Fourteenth Amendment to disclosure of evidence that is material to 

guilt or punishment. Pennsylwmia r. Ritchie, 480 U.S. 39, 55-58, 107 

S.Ct. 989, 94 L.Ed.2d 40 ( 1987) (plurality opinion); !d. at 65 

(Blackmun, J., concurring in due process analysis); Bra(~V v. /vf(lly/and, 

373 U.S. 83, 86,83 S.Ct. 1194, 10 L.Ed.2d 215 (1963). Where such 

evidence is held by the prosecution or govcmment actors, the duty to 
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turn over evidence exists whether or not the defense requests the 

information, and extends to impeachment and potentially exculpatory 

as well as exculpatory evidence. Kyles v. Whitley, 514 U.S. 419, 433-

34, 115 S.Ct. 1555, 131 L.Ed.2d 490 ( 1995). 

This Court will order in camera review of confidential records 

where there is a basis for the claim that the records contain matetial 

evidence. Stater. Greg01y, 158 Wn.2d 759,791, 147 P.3d 1201 

(2006), overruled on other grounds, State v. WR., 181 Wn.2d 755,336 

P.3d 1134 (2014). "Materiality'' requires a reasonable probability that 

the outcome would have been ditTerent if the evidence had been 

disclosed. Kyles, 514 U.S. at 433-34. "A reasonable probability is 

probability sufficient to undermine the confidence in the outcome." 

Greg01y, 158 Wn.2d at 791. 

Evidence affecting the credibility of govcmmcnt '"1itnesses is 

material. United Stares 1'. Almrez, 348 F.3cl 1194. 1208 (9th Cir. 2004); 

accord State\·. Gregory, 158 Wn.2d at 797. This Couti has appreciated 

the importance of impeachment evidence "in sexual assault cases where 

the complaining witness and the accused arc the only witnesses." State 

v. Knutson, 121 Wn.2d 766, 775, 854 P.2d 617 (1993 ). Credibility is in 

fact a "crucial issue" in "'most sexual abuse cases.'' State v. Alexander, 
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64 Wn. App. 147, 154, 822 P.2d 1250 (1992), see also Stale v. 

Boehning, 127 Wn. App. 511, 523, Ill P.3d 899 (2005) (finding 

prosecutor's misconduct prejudicial where "the jury's verdict turned 

almost entirely upon the credibility of the complaining witness and the 

defendant"). 

2. Onzy a "plausible showing" of materiali(v is required for in 
camera review ofcoT!fidential records. 

While the United States Supreme CoUii recognizes the right to 

discover exculpatory evidence does not include ''the unsupervised 

authority" to search through the government tiles, an in camem review 

of the files to determine whether they contained information material to 

his defense is necessary to ensure the right to a fair trial. Ritchie, 480 

U.S. at 59-60. This test balances the State's interest in protecting 

vulnerable victims against the right to a fair trial. !d. at 61 ("An in 

camera review by the trial court will serve Ritchie's interest without 

destroying the Commomvealth · s need to protect the confidentiality of 

those involved in child-abuse investigations"). 

While the Court of Appeals recognized Mr. Chavez ··presented 

some evidence in supp011 of his assertion,'' the cou1i found it to be 

insufficient Opinion at 9. However, Ritchie makes clear a 

'·particularized sho\ving" is not required to trigger the right to in camera 
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review. !d. at 58 n. 15. Instead, an accused person must merely supply 

·•a basis tor his claim'' that a confidential file should be disclosed, 

defined as "some plausible showing:· /d. (citing United States v. 

Valenzuela-Bernal. 458 U.S. 858, 867. 102 S.Ct. 3440. 73 L.Ed.2d 

1193 (1982)). 

This Court recognized that an accused person must only make a 

"plausible showing'' of materiality to warrant an in camera review of 

confidential records and that failure to conduct the review was an abuse 

of discretion. Gregory, 158 Wn.2d at 793. This Comi held that whether 

in camera review was warranted was governed by Ritchie, which 

simply requires an accused person to make a ··plausible shmving'' of 

materiality. ln Gregory, the defense sought a dependency file it 

believed might contain evidence of"'recent prostitution activities." Jd. 

Gregory's assertion of materiality was summarized by this Comi as 

follows: 

Gregory claimed that the files might contain evidence of 
recent prostitution activities that might be admissible 
under the rape shield statute. Defense counsel explained 
that R.S. had admitted that she had entered drug 
treatment in April 1999 because of a pending 
dependency action. He asse1icd that because she had not 
''cleaned up her act'' before April 1999, it was likely that 
the dependencies were open in 1998 when the rape 
occurred. He argued that if caseworkers were aware of 
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any prostitution activity in 1998, the tile would ref1ect 
that awareness. 

Greg01y, I 58 Wn.2d at 793 (emphasis in original). 

As with this case, Gregory could not be cc1tain the records 

contained the information he sought. The fact that his offer of proof 

was speculative was not an impediment to in camera review. Here. the 

Comt of Appeals recognized Mr. Chavez "presented some evidence in 

support of his assertion'' but found his otTer ofproofto be "pure 

speculation." Opinion at 9. Instead, the Court of Appeals should have 

focused as this Comt did in Gregory on the evidence Mr. Chavez 

presented to supp01t his assettion. Gregmy, 158 Wn.2d at 795 

(Reasonable to assume that if Depmtment of Social and Health 

Services caseworkers were aware of prostitution activity, it would have 

been addressed in the dependency tiles). In Gregory, this Court 

concluded that the trial judge "should have reviewed the then-pending 

dependency ±iles to detennine ifthey contained infom1ation that could 

lead to admissible evidence that R.S. engaged in similar prostitution 

activity near to the time of this incident." !d. Mr. Chavez is requesting 

this Court grant review to determine whether the trial court made the 

same error in his case. 
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In fact, an offer of proof in support of a request for confidential 

information will necessarily be speculative. The Supreme Court 

observed in Ritchie that 

it is impossible to say whether any information in the 
CYS records may be relevant to Ritchie's claim of 
innocence, because neither the prosecution nor defense 
counsel has seen the information, and the trial judge 
acknowledged that he had not reviewed the full tile. 

Ritchie, 480 U.S. at 57. The Court concluded that ''Ritchie is entitled to 

have the CYS file reviewed by the trial court to detem1ine whether it 

contains information that probably would have changed the outcome of 

his trial.'' !d. at 58. 

The Comi of Appeals applied the wrong standard to deten11ine 

whether Mr. Chavez was entitled to in camera review. By requiring him 

to make out a particulmized shmving of what the records would show. 

the cou1i makes it impossible for him to establish materiality. This 

Comi should take review of this case to provide further explanation of 

what materiality means and to provide guidance on how the standard 

should be applied. 
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3. The trial court abused its discretion when it denied 
disclosure in camera re1·iew ofthe records ofthe requested 
records. 

The Court of Appeals recognized Mr. Chavez presented .. some 

evidence in support of his assertion.'' Opinion at 9. This Court should 

accept to review to recognize that this is the standard required to make 

a plausible showing of materiality. Without being able to view the 

records, neither the trial court nor Mr. Chavez were able to determine 

whether they contained evidence of suggestibility. It would, in t~1ct, be 

impossible to determine whether the records contained evidence of 

suggestibility without viewing them, something the trial comi abused 

its discretion in by failing to do. 

While Mr. Chavez argued to the trial comi that their 

understanding of the evidence in this case demonstrated a possibility of 

suggestibility, the trial couti declined to review the records in camera. 

The Comi of Appeals focus on why evidence that an allegation has 

been subject to suggestibility cannot be investigated by something that 

occurs later is misplaced. Opinion at 10. Research on this issue has 

demonstrated that memories can be manipulated over time. See, Loftus, 

Elizabeth F; Pickrell, Jacqueline E, "The Fom1ation of False 

Memories", Psychiatric Annai.Y 25 (12): 720-725 (December 1995). 
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False memories may be created when the person perceives the event as 

possible, where they arc made to believe that it likely happened and 

where they have been helped to inte111ret their thoughts and fantasies 

about the event as memories. Mazzoni, G. A. L., Loftus, E. F .. & 

Kirsch, I., "Changing beliefs about implausible autobiographical 

events: A little plausibility goes a long way,'' Journal ofExperimenta! 

Psychology: Applied, 7(1) 51-59 (2001). Mr. Chavez's argument that 

the counseling records might have indicated that A.R. had been subject 

to suggestibility was founded in both factual and scientific grounds. 

The court abused its discretion in failing to review the records. 

It is inconsistent with Gregory and is based on an erroneous 

understanding and faulty application of the scope of A.R. 's statutory 

privilege. It also appears the court fundamentally misunderstood the 

potential relevance of the records. By focusing on A.R. 's ''intentions" 

in seeking counseling, the comi failed to grasp that if the records 

established that A.R. 's account of what occurred evolved in response to 

suggestions from adults, the credibility of her allegations would be 

gravely undermined. By affim1ing this ruling, the Comi of Appeals 

discounts the way in which memories evolve and that allegations can 

be impacted by additional influences. 
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This Court should grant review to protect Mr. Chavez's Sixth 

Amendment and mticle I, section 22 right to present a defense. 

Waslzingtonv. Texas, 388 U.S. 14, 19,87 S.Ct. 1920, 18 L.Ed.2d 1019 

( 1967); State v. Jones, 168 Wn.2d 713, 720, 230 P.3d 576 (20 12). This 

right "is in plain terms ... the right to present the defendant's version of 

the facts as \veil as the prosecution's to the jury so it may decide where 

the truth lies.'' Washington, 388 U.S. at 19. Mr. Chavez established that 

(a) at the time the allegations were first made, A.R. herself did not 

know what had happened because she was sleeping, (b) she learned that 

'·something'' had happened from her sister, (c) her sister subsequently 

denied that anything had happened, and (d) her mother told the 

counselor, in her presence. "what happened." CP 99-101. In addition, 

A.R. incorrectly believed that Chavez had "told [her] mom." CP 99. 

The unrebutted trial testimony establishes that Brittany and Chavez did 

not have any contact after the allegations. Chavez's motion certainly 

establishes that the records would be likely to contain infom1ation that 

could be used to impeach A.R., Brittany, or both. For example, the 

notes may have indicated what words were used by Brittany to describe 

"what happened." Or they could have helped to explain the evolution in 

A.R.'s account and memory ofwhat had occurred. In sh01i, Chavez 
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easily met the threshold for in camera review. The court's order 

denying in camera review was an abuse of discretion. 

F. CONCLUSION 

Based on the foregoing, petitioner Christopher Chavez 

respectfully requests this that review be granted pursuant to RAP 

13.4(b). 

DATED this 16th day of September 2015. 

Respectfully submitted, 

TRAVIS STEARNS (WSBA 29935) 
Washington Appellate Project (91052) 
Attorneys for Appellant 
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APPENDIX A 



IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON 

STATE OF WASHINGTON, 

Respondent, 

v. 

CHRISTOPHER T. CHAVEZ, 

Appellant. 

) 
) 
) 
) 
) 
) 
) 
) 
) ________________________ ) 

DIVISION ONE 

No. 71811-8-1 

UNPUBLISHED OPINION 

FILED: August 31, 2015 

DWYER, J.- Christopher Chavez was charged with and convicted by jury 

verdict of two counts of child molestation in the first degree. On appeal, Chavez 

contends that the trial court erred (1) by refusing to conduct an in camera review 

c 
f 

of the alleged victim's counseling records, (2) by limiting his cross-examination of 

a key witness, and (3) by barring him from calling a particular impeachment 

witness. Because Chavez does not establish an entitlement to relief on any of 

these grounds, we affirm. 

Chavez was a long-time personal friend of Brittany Barbosa and had a 

close relationship with her three daughters, A.R., Se., and Sa., whom he had 

known since they were born. He babysat for the children frequently, and even 

cared for them for extended periods of time when Brittany went on vacation. 

In June 2011, Brittany married Julio Barbosa. Chavez was the officiant at 

their wedding. On two occasions after Brittany and Julio were married, Chavez 
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lived with Brittany and the children. The first instance was from September 2011 

to May 2012, when Julio was deployed to Afghanistan. The second occasion 

commenced in February 2013, after Julio returned from Afghanistan. 

In March 2013, A.R. was nine years old. On the evening of March 13, 

A.R. and her younger sister, Se., were watching movies with Chavez in his 

bedroom. Brittany was in her own room, and Julio had fallen asleep on the 

couch. 

A.R. and Se. got onto Chavez's bed with him and started watching a 

movie. A.R. fell asleep about twenty minutes into the movie. However, A.R. was 

"not fully asleep yet" and "kind of woke up." She then played a game with 

Chavez in which he drew letters on A.R.'s arm and she tried to guess the letters. 

A.R. taught Chavez to play the game on her arm, but he moved it to her 

stomach. A.R. told him it was not supposed to be played that way. A.R. fell back 

asleep. 

The next thing A.R. remembered was waking up to Chavez touching her 

breasts with his hand, skin to skin, with his hand under her shirt. She realized 

that while she had been sleeping, Chavez had switched places with her sister. 

She pushed his hand away. Chavez asked A.R., "Do you want me to stop or 

keep going?" Instead of answering, A.R. ran out of the room. On her way out of 

the door, A.R. heard Chavez say, "Wait. Come back." 

Sometime after midnight, Julio was awakened by A.R., who told him that 

Chavez had touched her. A.R. was nervous and shaking. Julio asked her where 

on her body Chavez had touched her, and she pointed to her chest area. She 

- 2-
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later told a child interviewer that she could feel Chavez touch her chest area "just 

a little" because she had awakened to the sound of her sister. 

Julio took A.R. to the bedroom where Brittany was sleeping and reported 

that Chavez had touched A.R. inappropriately. A.R. did not want to talk about 

what had happened, so Brittany pointed to parts of A.R.'s body and asked where 

Chavez had touched her. A.R. nodded her head when Brittany pointed to her 

breast area. 

Brittany wanted Chavez to leave, so Julio went to Chavez's room and 

said, "[A.R.] says you touched her. You have to go." Chavez immediately said 

that he had not touched her. According to Julio, Chavez then asked him, "Do 

you want to hit me?" 

At about 1:30AM on March 14, Chavez got into his car and telephoned 

his friend Rayanne Grim. He wanted to go to her home but would not explain 

why over the telephone. Chavez would only say that he got kicked out of 

Brittany's house. When he arrived at Grim's house, Chavez joined her on the 

back porch and smoked a cigarette. He was pacing and nervous. He threw his 

hands in the air and said, "I touched (A.R.]." He explained that he had been in 

his room with A.R. watching a movie and he was drawing letters and words on 

her stomach and accidentally touched her chest. Chavez could not explain how 

this happened. Grim allowed him to stay the night at her home but informed him 

the next day that he had to leave because she was not comfortable with what he 

had done. 

- 3-
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Later on March 14, Chavez met Julio back at the Barbosas' apartment. 

Chavez told Julio that he felt like he should "make amends" for what he did. He 

wanted to know if Julio was going to call the police. Julio and Brittany called the 

police the next day. 

On March 18, A.R. was interviewed by Gina Coslett, a child forensic 

interview specialist. During that interview, A.R. disclosed for the first time that 

Chavez had touched her on another occasion some weeks earlier. 

On that occasion, Chavez molested A.R. inside a storage building on 

Grim's property, in which Chavez kept many of his belongings.1 As A.R. 

recounted, Chavez started by sitting with A.R. on a couch and "testing if [A.R.] 

could count by twos all the way to 100." Chavez then placed his hands on A.R's 

"boobs" and felt them by using all of his fingers in one motion, bringing his fingers 

towards his palm multiple times. This lasted a couple of minutes before A.R. 

pushed his hands away from her chest. 

Chavez drove A.R. home, and on the way he asked her if she was "okay." 

A.R. did not respond because she did not want to talk to him. She said it did not 

"feel like it was right what he did." A.R. decided not to tell her mother about 

Chavez's misbehavior because she "wanted to give him a second chance." A.R. 

also said that she did not tell her mother about it because she "kind of forgot 

about it." 

Chavez was prosecuted for two counts of child molestation in the first 

1 Chavez took A.R. on errands to Grim's residence on February 16, 2013 and March 3, 
2013. It is not clear on which date the events described occurred. 

- 4-
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degree. A jury convicted Chavez of both counts as charged. He was sentenced 

to indeterminate concurrent terms of incarceration of 80 months to life. 

II 

Chavez first contends that the trial court denied him due process by 

refusing to conduct an in camera review of A.R.'s counseling records.2 This is 

so, he asserts, because he had established their materiality. We disagree. 

Prior to trial, Chavez sought the release of records from two counseling 

sessions that A. R. attended at Compass Health in May 2013.3 The court held 

two hearings on the issue. 

At the first hearing, on January 16, 2014, Chavez claimed that "the 

government set [A.RJ up into counseling for sex abuse." He argued that the 

counseling records were necessary to vet his theory that "suggestive 

questioning" led to the disclosure during the forensic interview. This theory was 

bolstered, Chavez asserted, by an expert who had "reviewed the videotape" of 

A.R.'s forensic interview (during which she first disclosed the incident that 

occurred in the storage space on Grim's property),4 but Chavez did not file any 

third party affidavits to support his assertion. The trial court did not decide the 

2 Chavez also contends that this alleged error violated his Sixth Amendment right to 
confront and cross-examine adverse witnesses. However, such a claim is contrary to the view 
espoused by the United States Supreme Court in Pennsylvania v. Ritchie, 480 U.S. 39, 54, 107 
S. Ct. 989, 94 L. Ed. 2d 40 (1987) (plurality opinion). Similarly, the Washington Supreme Court 
did not ground its decision in State v. Gregory, 158 Wn.2d 759, 147 P.3d 1201 (2006), discussed 
infra, in the Sixth Amendment. Both decisions rested, instead. on due process principles. 

3 The State did not have possession of the requested records, so Chavez moved the 
court to authorize the issuance of subpoenas to Compass Health. 

4 In his underlying "motion for release and production of records," Chavez also asserted 
that he had reached out to "numerous" potential experts and that these experts had "raise[d] 
serious questions about the legitimacy of this prosecution." 
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issue at this hearing but, instead, granted the State's motion to continue the 

hearing so that A.R's personal attorney could file a response to Chavez's 

request. 5 

At the next hearing, held on February 13, the trial court took testimony 

from victim advocate Annette Tupper, an employee of the Snohomish County 

Prosecutor's Office, to determine why A.R. had been referred to counseling. 

Tupper's testimony established that the counseling referral was not a direct result 

of the alleged abuse but, rather, resulted from Brittany's report that A.R. was 

experiencing trouble sleeping. 

The trial court was also presented with evidence about the content of the 

counseling sessions by way of a transcript of a defense interview of Brittany. In 

the interview, Brittany stated that A.R. generally participated in the counseling 

alone, without Brittany. When asked whether she knew what was covered in the 

sessions, Brittany stated, "She doesn't always tell me exactly. I, I kind of let her 

be the judge of if she wants to tell me what she talked about that day or if she 

doesn't." Recalling what she knew had been done in counseling, Brittany stated, 

"She made this little beady thing. It's a string and she holds onto it. And like she 

counts to 10 and she tries-it's supposed to be like a coping mechanism to like 

kind of calm her down. And I found in her dresser, and I asked her about it, and 

there was these little cards that had positive things about her .... I guess in one 

of her counseling sessions she was told to write what is good about her." When 

asked whether she knew if the alleged abuse had been "revisited" in the 

5 A.R's attorney filed that response, opposing the request, on February 5, 2014. 

- 6-
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counseling, Brittany recounted, "[A]t the initial visit I had to tell the counselor what 

happened. And kind of give her a little gist of what happened. And that, as far 

as I know, is the only time it was spoke of." She also stated that A.R. was in the 

room at the time she summarized the alleged abuse for the counselor. 

Before making its ruling, the trial court attempted to clarify the basis for 

Chavez's repeated claim that the government had arranged the counseling 

specifically so that A.R. would talk about the abuse. The following exchange 

transpired: 

MR. FONG [defense counsel]: ... [T]his counseling session, it 
wasn't set up because the alleged victim wanted it, it wasn't set up 
because a mental health professional recommended it. It was set 
up by the government to engage in this kind of counseling, to talk 
about specifically this event. 
THE COURT: So, Mr. Fong, I have to stop you right there. What is 
your basis for making that statement that the counseling has been 
set up by the government for the purpose of having the child 
discuss, talk about this event? What is your factual basis for that 
statement? 

MR. FONG: Well, my basis is I think it's a reasonable inference 
from the facts, and also 18 years of doing a lot of criminal defense 
and public defense and just knowing that this is what happens. 

And you're right, though I've never actually gone- so it's just 
an inference off of the facts, and so that's -- and that's the second 
argument for the basis, that the real basis is the mother in the 
presence of the child telling the counselor. 

After hearing from each of the parties, the trial court denied Chavez's 

request, explaining that, "The Court understands and respects your view that this 

[review of the records] may produce valuable information to the defense, but your 

belief that it may is based upon supposition, it's based upon inference. It's not 

based upon any facts." Chavez now challenges this decision. 
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Counseling records are generally privileged. RCW 5.60.060(9). "[F]or due 

process to justify in camera review of a record that is otherwise deemed 

privileged or confidential by statute, the defendant must establish 'a basis for his 

claim that it contains material evidence."' State v. Gregory, 158 Wn.2d 759, 791, 

147 P.3d 1201 (2006) (quoting Pennsylvania v. Ritchie, 480 U.S. 39, 58 n.15, 

107 S. Ct. 989, 94 L. Ed.2d 40 (1987}), overruled on other grounds by, State v. 

W.R., Jr., 181 Wn.2d. 757, 336 P.3d 1134 (2014). The defendant "must make a 

particularized factual showing"-mere speculation is not enough. State v. 

Kalakosky, 121 Wn.2d 525, 550, 852 P.2d 1064 (1993); accord State v. Diemel, 

81 Wn. App. 464, 469, 914 P.2d 779 (1996) ("A claim that privileged files might 

lead to other evidence or may contain information critical to the defense is not 

sufficient to compel a court to make an in camera inspection."). "Evidence is 

material only if there is a reasonable probability that it would impact the outcome 

of the trial. A reasonable probability is probability sufficient to undermine 

confidence in the outcome." Gregory, 158 Wn.2d. at 791 (citation omitted). 

We review a trial court decision granting or denying a request to view 

privileged counseling documents for abuse of discretion. Gregory, 158 Wn.2d. at 

791. A trial court abuses its discretion when its decision is manifestly 

unreasonable, or is exercised on untenable grounds or for untenable reasons. 

State v. Rohrich, 149 Wn.2d 647, 654, 71 P.3d 638 (2003). 

Herein, Chavez asserted that "[i]t is a fact that evidence directly related to 

these allegations [of abuse], and A[.]R[.]'s perceptions of what allegedly 
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happened are in these record[s}."6 And, indeed, he presented some evidence in 

support of his assertion. In particular, he proffered Brittany's statement that, at 

the outset of the counseling, she had briefly explained the alleged abuse to the 

counselor in front of A R. Chavez also relied upon his attorney's "18 years of 

doing a lot of criminal defense and public defense and just knowing that this is 

what happens." But this, of course, was pure speculation. 

In contrast, to support its contention that the abuse was not the subject of 

A.R.'s one-on-one counseling, the State and A R.'s personal attorney relied both 

upon Tupper's testimony that she had made the counseling referral due to AR.'s 

trouble sleeping and upon Brittany's statements indicating that, as far as she 

could ascertain, A.R. had spent her time in counseling hand-making tools to help 

her cope, including a beaded talisman and cards with written affirmations. In 

context, Chavez's basis for asserting that the counseling records contained 

evidence of A.R.'s perceptions of the alleged abuse was weak. 

Moreover, Chavez failed to establish the materiality of the records by 

connecting their asserted, expected content to his theory of the case. AR. 

disclosed abuse by Chavez in the early morning of March 14, just after the 

alleged incident on Chavez's bed, and again on March 18, during the forensic 

interview (describing the alleged incident in the storage space on Grim's 

property). Chavez's theory was that these disclosures were the product of 

suggestion or suggestive questioning. Alternatively phrased, Chavez's theory 

6 Defendant's motion for release and production of records at 5. 
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was that the disclosures were a reflection of "learn[edJ truths. "7 But Chavez 

never explained how counseling that took place in May 2013 could have 

contributed to a process of suggestion that allegedly led to A.R.'s disclosures in 

March 2013. On its face, Chavez's theory of causation runs contrary to the 

undisputed timeline of events. In addition, Chavez did not explain, either in the 

trial court or on appeal, how this process allegedly worked. When asked about 

his theory at oral argument in this court, Chavez's attorney demurred, stating that 

"[he] was not an expert on suggestibility."8 Furthermore, although Chavez 

claimed that his theory was "based on conversations with experts" in child 

psychology, he provided no evidence from such an expert explaining how the 

process of suggestion might have worked in this case in such a way as to make 

the counseling records relevant. In short, Chavez did not provide a coherent 

theory of the materiality of the counseling records. 

Given these shortcomings in Chavez's application, the trial court did not 

abuse its discretion by declining to release or conduct an in camera review of 

A.R.'s Compass Health counseling records. 

Ill 

Chavez next contends that the trial court violated the "rule of 

completeness" by prohibiting him from asking Grim about statements that he 

allegedly made to her. This is so, he asserts, because the alleged statements 

7 Defendant's motion for release and production of records at 5. 
8 Oral argument, 6:40. 
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were part of a conversation about which the State had examined Grim at length. 

Chavez is correct, in part, but the sole trial court error was harmless. 

The "Rule of Completeness," as codified in ER 106, allows an adverse 

party to introduce the remainder of a "writing or recorded statement" at the time 

the opposing party introduces part of that writing or recorded statement, if the 

remainder "ought in fairness to be considered contemporaneously with it." ER 

106. Although the language of the rule does not apply to unrecorded oral 

conversations, such as the evidence at issue herein, courts have applied the rule 

to oral conversations. See, e.g., State v. Larry, 108 Wn. App. 894, 910, 34 P.3d 

241 (2001 ). 

In an effort to determine which omitted portions of an oral conversation are 

"needed to clarify or explain the portion already received," United States v. 

Haddad, 10 F.3d 1252, 1258-59 (7th Cir. 1993), the Larry court adopted the four 

part test from United States v. Velasco, 953 F.2d 1467, 1475 (7th Cir. 1992). 

Pursuant to that test, the offered statement must be relevant and must: (1) 

explain the admitted evidence, (2) place the admitted portions in context, (3) 

avoid misleading the trier of fact, and (4) insure fair and impartial understanding 

of the evidence. Velasco, 953 F .2d at 14 75. The test is conjunctive. Velasco, 

953 F.2d at 1475. 

A trial court has wide discretion in ruling on the admissibility of evidence. 

A trial court's decision to admit or exclude evidence will not be reversed on 

appeal absent abuse of discretion. State v. Demery, 144 Wn.2d 753, 758, 30 
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P.3d 1278 (2001). A trial court abuses its discretion only if no reasonable judge 

would adopt the view espoused by the trial court. Demery, 144 Wn.2d at 758. 

During his cross-examination of Grim, but outside the presence of the jury, 

Chavez asked the trial court for a preliminary ruling on the admissibility of three 

specific questions that he intended to ask Grim. 

The three questions were as follows: 

1. "[l)sn't it true that you told Mr. Barrettl9l that you asked Chris if he did this 
... and he said no?" 

2. "[l]sn't it also true you told Mr. Barrett that Chris was adamant that he said 
he didn't do it?" 

3. "[l}sn't it true that you told Mr. Barrett that-- that Chris told you that he 
thought Julio was going to hit him?" 

The trial court ruled that the first question was proper impeachment of 

Grim's prior testimony and that it could be posed to the witness. However, the 

trial court ruled that the second question, which focused on how adamant 

Chavez was in his denials, and the third question, which focused on Chavez's 

fear of being physically harmed by Julio, were not meant to impeach Grim's prior 

testimony and were more in the nature of "self-serving hearsay."1° Chavez now 

challenges the trial court's rulings with respect to the second and third proposed 

questions. 

We begin with the last question. Unlike with the others, Chavez made no 

offer of proof regarding this question. That is, he offered no explanation as to 

9 Ed Barrett is Chavez's stepfather. The proposed line of questioning relates to a 
conversation between Barrett and Grim wherein they discussed the incidents of March 14 and the 
allegations against Chavez. 

10 Division Three aptly noted in State v. Pavlik, 165 Wn. App. 645, 653, 268 P.3d 986 
(2011 ), that "there is no 'self-serving hearsay' bar that excludes an otherwise admissible 
statement." The trial court's error in this regard is of no moment given the nature of our analysis. 

- 12-



No. 71811-8-1/13 

how he would have used the information he sought. Moreover, it is not otherwise 

clear how the answer to whether Grim had told Barrett that Chavez had said that 

he thought Julio was going to hit him was relevant. The information sought fails 

the threshold relevance inquiry. Therefore, the trial court's ruling precluding this 

question was not an abuse of its discretion. 

In contrast, the second question, regarding Chavez's adamant denial that 

he committed a crime, met all four factual predicates of the rule of completeness. 

The State placed primacy on his alleged admission to Grim, asserting, in its 

opening statement, that "She is the one who heard the defendant try to explain 

himself by beginning with I touched [A R.]." The defense theory was that 

Chavez touched A.R.'s chest inadvertently. Chavez's denial could have 

explained and supplied context for the admitted evidence that Chavez had 

acknowledged touching A.R., helped to ensure that the jury was not misled by 

the State's partial presentation of that evidence, and ensured that the jury had a 

fair and impartial understanding of the evidence. The trial court's ruling barring 

Chavez from questioning Grim about the denial thus violated "the rule of 

completeness" and was, accordingly, erroneous. 

Because this error is not of constitutional magnitude, however, we apply 

the nonconstitutional harmless error standard .11 Under this standard, an error in 

11 The parties dispute which harmless error standard applies. Chavez argues that the 
constitutional standard applies because the exclusion of his self-exculpatory statements 
effectively deprived him of his Sixth Amendment right to confrontation. Under the constitutional 
harmless error standard, an error of constitutional magnitude is harmless only if the State can 
prove beyond a reasonable doubt that the jury would have reached the same result in the 
absence of the error. Chapman v. California, 386 U.S. 18, 21-24, 87 S. Ct. 824, 17 L. Ed. 2d 705 
(1967) (an error of constitutional magnitude cannot be deemed harmless unless it is "harmless 
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the admission or exclusion of evidence is '"not prejudicial unless, within 

reasonable probabilities, the outcome of the trial would have been materially 

affected had the error not occurred."' State v. Bourgeois, 133 Wn.2d 389, 403, 

945 P.2d 1120 (1997) (quoting State v. Tharp, 96 Wn.2d 591, 599, 637 P.2d 961 

(1981)). 

The error herein was harmless for two reasons. First, given that Chavez 

was permitted to ask Grim whether Chavez had denied "do[ing] it," there is no 

reasonable possibility that the opportunity to ask whether he had done so 

"adamantly" would have changed the outcome of the trial. Second, before the 

jury, when asked whether Chavez had denied "do[ing] it," Grim answered that 

Chavez had not so stated. Grim having thus testified that Chavez had not 

uttered the asserted denial to her, it would have been nonsensical and 

objectionable for Chavez to have then asked the proposed follow-up inquiry as to 

whether Chavez was "adamant" in his denial. 

Because, as Grim's testimony developed, the question at issue was one 

that could not reasonably have been posed, any error with respect to the trial 

court's challenged evidentiary ruling was harmless. 

beyond a reasonable doubt."); accord State v. Maupin, 128 Wn.2d 918, 928-29, 913 P .2d 808 
(1996). 

But "a trial court that limits cross-examination through evidentiary rulings as the 
examination unfolds does not violate a defendant's Sixth Amendment rights unless its restrictions 
on examination 'effectively ... emasculate the right of cross-examination itself."' State v. 
Turnipseed, 162 Wn. App. 60, 69, 255 P.3d 843 (2011) (alteration in original) (quoting Smith v. 
Illinois, 390 U.S. 129, 131,88 S. Ct. 748, 19 L. Ed. 2d 956 (1968)). 

Herein, the trial court permitted Chavez to ask Grim about his alleged exculpatory 
statement. He was prevented only from asking how adamantly he made the statement. While 
the trial court's ruling was erroneous, it did not ''effectively emasculate [Chavez's] right of cross
examination." Accordingly, the non-constitutional harmless error standard applies. 
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IV 

Chavez next contends that the trial court erred by barring him from calling 

Barrett as an impeachment witness. However, it is clear from the record that the 

trial court did not, in fact, bar Barrett from testifying; instead, Chavez simply 

chose not to call him as a witness. Therefore, there was no trial court error. 

Chavez first explained his plan to call Barrett as an impeachment witness 

when the trial court was addressing the issue of what questions could be asked 

during Chavez's cross-examination of Grim. Chavez explained that he planned 

to call Barrett as an impeachment witness if Grim's answers to his questions 

about what she discussed with Chavez on March 14 were different than that 

which she allegedly told Barrett. As Chavez's attorney explained: 

I would like to say, isn't it true that you told Mr. Barrett that you 
asked Chris if he did this, and isn't it- and he said no. And she's 
going to say - she's either going to say she said that or not. If she 
says, yeah, I said that, we're done. If she says no, then I have the 
right to impeach her with Mr. Barrett, that- that's my belief. So 
then the next question would be, and isn't it also true you told Mr. 
Barrett that Chris was adamant that he said he didn't do it, right? 
So that's kind of the flow of where I was going with this is to 
confront her with statements that she has made to another person 
and that she can either say I said it or not. If she says, no, then I 
have the right to -to impeach her. 

As discussed above, the trial court ruled that Chavez could ask Grim one 

of the three questions that he had planned to ask about her conversation with 

Chavez. 12 When Chavez resumed his questioning of Grim shortly thereafter, he 

asked the question as planned. 

12 "MR. FONG: So I can ask the first question? 
THE COURT: You sure can." 
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Q. And you also had conversations with one Ed Barrett. 
A. I believe I spoke with him over the phone once briefly. 
Q. And you also met with him in person when they- when they 
came out to gather some of Chris' belongings? 
A. Yes, we didn't talk much. 
Q. And isn't it true that you told them that you didn't write a 
statement because you were unsure given your clouded judgment? 
A. I don't recall ever saying that. 
Q. Okay. Isn't it true that you told Ed Barrett that you asked Chris
Chris if he did this and - and that Chris said no? 
A. No. 
Q. No, you deny saying that? 
A. Yeah. 

Later, during a discussion about scheduling that occurred before the State 

called its final witness, Chavez's counsel equivocated as to whether the defense 

would put on a case, stating, "[A]t this point I'm not sure I'm gonna put on a 

case." Yet, in the same exchange, Chavez's counsel also reiterated the 

possibility that he would call Barrett as an impeachment witness, stating, "I might 

want to call Dr. Coleman who is sitting around waiting to be called, or Mr. 

Barrett." The trial court acknowledged counsel's statement, responding, "Sure. 

Up to you." Thus, contrary to Chavez's present contention, the trial court 

expressly permitted Chavez to call Barrett as a witness if he so desired. 

As it turned out, Chavez did not call Barrett as a witness. However, this 

was apparently the result of a trial tactic. It clearly was not the result of a trial 

court ruling. 

Affirmed. 

We concur: 

f-u,"'<>~, c::r: 
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